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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne
deficiencies of $36,441 and $35,962 in his 1994 and 1995 Federal
i ncone tax. We nust decide whether petitioner is a real estate
pr of essi onal under section 469(c)(7). W hold he is not. Unless

ot herwi se i ndicated, section references are to the |Internal
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Revenue Code applicable to the relevant years. Rule references
are to the Tax Court Rules of Practice and Procedure.
FI NDI NGS OF FACT

The parties have stipulated sone of the facts. W
i ncorporate herein by this reference the parties’ stipulation of
facts and the exhibits submtted therewwth. W find the
stipulated facts accordingly. Petitioner is a well-educated man
whose col | ege degrees include a bachelor’s degree in electrical
engi neering (tel ecommuni cations), a master’s degree in business
adm ni stration (business nmanagenent), and a doctor’s degree in
el ectrical engineering. He resided in Vienna, Virginia, when his
petition was filed. He filed 1994 and 1995 Federal incone tax
returns using the filing status of “Married filing separately”.

During the subject years, petitioner worked full tinme for
GIE, Inc. (GIE), as a director of research and the manager of its
research and devel opnent facility in Waltham Massachusetts
(MWaltham).! He generally worked for GIE a m ni rum of 40 hours
per week, staying at his residence in Waltham during the week
(unl ess away from Waltham traveling on GIE busi ness) and staying

at his wwfe's principal residence in Vienna, Virginia, on the

! GTE paid to petitioner in each of the subject years a
sal ary of approximately $200,000. |In part because of his
supervisor’s perception that petitioner worked “long hours” for
GTE during the subject years, petitioner was |ater pronoted to
vi ce president.
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weekends.? He sonetinmes worked for GTE on the weekends but
usual |y spent his weekends in Virginia with his wife, son, and
daught er.

Petitioner also was involved with 17 rental real estate
properties (rental properties) located in Virginia. He and his
wife jointly owmed nine of these rental properties, two of the
others were owned by his brother, and the remai ning six were
owned by a partnership in which petitioner was a partner.
Petitioner devoted sone of his personal tine during each of the
subj ect years to maintaining and accounting for all of the rental
properties.

On his 1994 and 1995 Federal income tax returns, petitioner
recogni zed | osses of $115,977 and $92, 037, respectively,
attributable to the rental properties. Respondent determ ned
that these | osses were passive |osses the recognition of which
was prohibited by the passive activity loss rules of section 469.

OPI NI ON
Respondent determ ned and argues that petitioner may not

deduct his clainmed | osses on account of the rules of section 469,

2 Petitioner asks the Court to find as a fact that he worked
i n Massachusetts fewer than 3 days a week, referencing his 1994
and 1995 Massachusetts nonresident inconme tax returns reporting
that he worked in Massachusetts during those respective years on
96 days and 86 days. W decline to do so. The record as a whole
indicates that petitioner was physically present in Waltham at
| east 46 weeks while he worked for GIE, |ess 25 percent of that
time during which he was physically absent from Waltham while
conducti ng business for GIE
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which limt the current recognition of passive activity | osses.
Petitioner argues that he is excepted fromthe passive activity
loss Iimtation rul es because, he asserts, he is a real estate
pr of essi onal under section 469(c)(7). Petitioner concedes that
respondent’s determ nation nmust be sustained if he is not a real
estat e professional.

| ndi vi dual s such as petitioner are generally precluded from
currently deducting | osses froma “passive activity”, a termthat
is defined to include any trade or business activity in which the
t axpayer does not materially participate and all rental
activities regardl ess of the taxpayer’s |evel of participation.
Sec. 469(a), (c¢)(1), (2), (4). These passive loss rules, enacted
as part of the Tax Reform Act of 1986, Pub. L. 99-514, sec. 501,
100 Stat. 2085, 2233, prevent affected taxpayers from using
deductions froma passive activity to shelter wages or other
active incone. See generally Staff of Joint Conm on Taxation,
General Explanation of the Tax Reform Act of 1986, at 209-215 (J.
Comm Print 1987).

Al t hough all rental activities are passive, Congress enacted
an exception for certain post-1993 rental activities. See sec.
469(c) (7). Under this provision, petitioner will be considered a
real estate professional, and the |losses on his rental properties
wi |l not be per se passive, to the extent that he proves that he

nmeets the followng two requirenents: (1) He perfornmed nore than
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hal f of his personal services during the year in real property
trades or businesses in which he materially participated and (2)
he worked nore than 750 hours a year in those real estate
activities. See sec. 469(c)(7)(B); see also Rule 142(a)

(petitioner bears the burden of proof); Welch v. Helvering, 290

U S 111, 115 (1933) (sane). Petitioner’s burden requires, in
part, that he maintain sufficient docunentation to substantiate
the time that he devoted to his rental properties. See sec.

6001; Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975), affd. per

curiam 540 F.2d 821 (5th Cr. 1976). As to the evidence that he
may i ntroduce to prove the anount of his personal tine that he
devoted to the rental properties, section 1.469-5T(f)(4),
Tenporary I ncone Tax Regs., 53 Fed. Reg. 5727 (Feb. 25, 1988),
provi des:

(4) Methods of proof. The extent of an
individual's participation in an activity may be
establ i shed by any reasonabl e neans. Cont enpor aneous
daily tinme reports, logs, or simlar docunents are not
required if the extent of such participation may be
establ i shed by other reasonable neans. Reasonable
means for purposes of this paragraph may include but
are not limted to the identification of services
performed over a period of tine and the approxi mate
nunber of hours spent perform ng such services during
such period, based on appoi nt nent books, cal endars, or
narrative summari es.

Petitioner has failed to carry his burden; i.e., we are not
persuaded by the record that he was a real estate professional in
either year. Petitioner strives to neet his burden by relying

primarily on his testinony at trial and noncont enporaneous | ogs
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whi ch he prepared in connection with his audit to support the
hours of personal tinme which he purportedly devoted to the rental
properties. The logs list 2,102.5 hours and 2,116.5 hours of
personal time that petitioner spent during the respective years
wor king on the rental properties. W find these |ogs
untrustworthy and decline to rely blindly upon themto reach

petitioner’'s desired result.® Cf. Rapp v. Comm ssioner, T.C

Meno. 1999-249. Petitioner, for exanple, prepared these |ogs 2
to 3 years after the fact admttedly on the basis of speculation
and with an end result in mnd (i.e., the need to arrive at a
certain m ni num nunber of hours being attributable to the rental
properties so that he would neet both the nore-than-half-the-

per sonal - service requirenment of section 469(c)(7)(B)(i) and the
750- hour requirenent of section 469(c)(7)(B)(ii)), and he
concedes that the tinmes set forth therein may be off by as nuch
as 20 percent. The 1994 log also conflicts dramatically with an
earlier log that he prepared listing the tinme that he purportedly
spent on the rental properties; the prior log lists 1,096.5 hours

of personal services that he perfornmed as to the rental

3 As to petitioner’s testinony, we find nuch of it to be

i npr obabl e, questionabl e, uncorroborated, inconsistent, and self-
serving. Under the circunstances, we are not required to, and we
do not, rely on that testinmony to support his position herein.
See Cebollero v. Conmm ssioner, 967 F.2d 986, 989 (4th Cr. 1992),
affg. T.C. Meno. 1990-618; Gatling v. Conm ssioner, 286 F.2d 139,
143-144 (4th Gr. 1961), affg. T.C. Meno. 1959-224; Tokarski v.
Comm ssioner, 87 T.C. 74, 77 (1986).
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properties (or, in other words, enough hours to neet the 750-hour
requi rement of section 469(c)(7)(B)(ii) but not enough hours to
meet the nore-than-hal f-the-personal -service requirenent of
section 469(c)(7)(B)(i)).* W also note that sone of the
services which he asserts that he perfornmed as to the rental
properties (e.g., his time dedicated to purchasing his residence
in Wal tham traveling between Vienna and Wl t ham out side of his
work for GIE, and assisting in the preparation of his personal
income tax returns) were for personal business, rather than
related to his rental activities, and that the |ogs, when
considered in connection with his tine cards at GIE, reveal that
he clains to have worked al nost 24 hours in a day and, on one
occasion, even nore than 24 hours. W also consider inplausible
on this record his assertion that he worked for GIE only 1,832
hours a year and that he spent alnost all of his remaining tine

wor king on his rental properties. See, e.g., Pohoski V.

Conmi ssioner, T.C Meno. 1998-17.

Because petitioner has failed to prove either of the
requi renents set forth in section 469(c)(7)(B) for 1994 or 1995,

we hold for respondent. W have considered each of the argunents

“|In fact, petitioner increased in the current 1994 |og the
nunmber of hours in certain days he clainmed to have worked on the
rental properties by as much as 10 to 15.5 hours fromthe
correspondi ng days listed in the prior |og.



- 8 -
made by the parties and have rejected all argunents not discussed
herein as neritless. Accordingly,

Deci sion will be entered

for respondent.




